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In the Supreme Court of the State of Idaho 111 
Ill(ill \'AI.L.I!Y CONCRETE, L.L.C., an Idaho ) 
III!IIICII linl81l1ty L U I I I ~ I I I I ~ .  
) 
I'ls~ntlfl-l<espondent, ) ORDER GRANTING MOTION TO 
) AUGMENT THE CLERK'S RECORD 
) AND REPORTER'S TRANSCRIPT 
CAI<Y SAl<GBNl, 
i 
I)clcntlnnt-Appcllnq ) Supreme Court Docket No. 35312-2008 
.,rd ) 
) Fremont County District Court No 
Ol.l,NI)AI.E CONSTRUCTION, MC., an ldaho ) 07-1 18 
c~ttprn!l$tton, 
1)clend~nt ) 
................................................. 
CAItY SAI(CiEN'I'. 
) 
MAIN l~lll.l.lil<, 
1 
I)elcndz~nt 
Ill(il1 ~ A I ~ . I ~ \ ~ ~ ~ ~ C R E T E ,  LL , an Idaho ) 
l ln t~~rd  I~ublltty company. 
1 
I'lt~~va~fT-Appellant. ) Supreme Coun Docket No 35313-2008 
) Ill 
1 
Cil.l'NI)Al.li ?ONS TRUCTION. INC .an ldaho ) 
C,>,lIC~,"t,,,,,, 
IJcfcnd~tnt 1 
) Fremont County Distnct Court No 
1 2002-484 \/I 
.................. ....... ...... 
CARY SARGENT, 
Piamtiff-Respondent, 
V 
DOYLE BECK, 
J 
Defendant-Appellant, 
1 
and 
MARK FULLER 
Defendant. 
A MOTION TO AUGMENT THE CLERK'S RECORD AND REPORTER'S TRANSCRIPT 
nnth atrrrcl~nients and STATEMENT OF COUNSEL were filed by counsel for Appellant Hlgh Valley 
Concrete, LLC on January 12,2009 Therefore, good cause appearing, 
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE CLERK'S 
RECORD AND REPORTER'S TRANSCRIPT be, and hereby is, GRANTED and the Disnlct Court 
Reporter shall prepare and lodge the transcript listed below with h s  Court within fourteen (14) days 
from the date of this Order for the reason all distnct court transcripts must be made appeal ready 
pursuant to 1.A.R. 29. Furthemore, the Distnct Court Clerk shall ~mmediately, upon recelpt of the 
transcript listed below, serve counsel and file the transcript with this Coun. Any corrections shall be 
filed with this Court as provlded by I.A.R. 30.1. 
1 Transcnpt of the hearing held September 9, 2008, on the Motton for Reconsideration. 
IT FURTHER IS ORDERED that the augmentation record shall include the documents listed 
below, file stamped copies of wh~ch accompanied thls Motion: 
I. Order regarding case no. CV-02-484 going to inactive StaNs due to pendng bankruptcy, file 
stamped December 19,2003,; 
2 Complaint which is Sargent's onginal complaint in case no. CV-06-1046, file stamped 
February 22,2006; 
3 Order to Consol~date the two cases, file stamped February 7,2007, 
4 Wrlt of Execution and accompanying Instructions to the Sheri& file stamped April 1,2008, 
5.  Mot~on for Reconsideration, file stamped July 25,2008, and 
6. Order file stamped October 29, 2008 
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In the Supreme Court of the State of Idaho 
HIGH VALLEY CONCRETE, L.L.C., an Idaho ) 
limited liability company, 1 
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v. ) AUGMENT THE CLERK'S RECORD 
) AND REPORTER'S TRANSCRIPT 
CARY SARGENT, 
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Defendant-Appellant, ) Supreme Court Docket No. 353 12-2008 
I 
and 1 
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Defendant. 
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1 
HIGH VALLEY CONCRETE, LLC, an I ~ & O  
limited liability company, 
Plaintiff-Appellant, ) Supreme Court Docket No. 353 13-2008 
v. 
) Fremont County District Court No. 
CARY SARGENT 2002-484 
1 
I 
Defendant-Respondent, 
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GLENDALE CONSTRUCTION, INC., an Idaho ) 
corporation, 
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Defendant. 1 
ORDER GRANTING MOTION TO AUGMENT THE CLERK'S RECORD AND REPORTER'S TRANSCRIPT 
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CARY SARGENT, 
1 
Plaintiff-Respondent, 1 
1 
v. 1 
) 
DOYLE BECK, 1 
1 
Defendant-Appellant, 1 
1 
and 1 
1 
MARK FULLER, 1 
1 
Defendant. 
A MOTION TO AUGMENT THE CLERK'S RECORD AND REPORTER'S TRANSCRIPT 
with attachments and STATEMENT OF COUNSEL were filed by counsel for Appellant High Valley 
Concrete, LLC on January 12,2009. Therefore, good cause appearing, 
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE CLERK'S 
RECORD AND REPORTER'S TRANSCRIPT be, and hereby is, GRANTED and the District Court 
Reporter shall prepare and lodge the transcript listed below with this Court within fourteen (14) days 
from the date of this Order for the reason all district court transcripts must be made appeal ready 
pursuant to I.A.R. 29. Furthermore, the District Court Clerk shall immediately, upon receipt of the 
transcript listed below, serve counsel and file the transcript with this Court. Any corrections shall be 
filed with this Court as provided by I.A.R. 30.1: 
1. Transcript of the hearing held September 9,2008, on the Motion for Reconsideration. 
IT FURTHER IS ORDERED that the augmentation record shall include the documents listed 
below, file stamped copies of which accompanied this Motion: 
1. Order regarding case no. CV-02-484 going to inactive status due to pending bankruptcy, file 
stamped December 19,2003,; 
2. Complaint which is Sargent's original complaint in case no. CV-06-1046, file stamped 
February 22,2006; 
3. Order to Consolidate the two cases, file stamped February 7,2007; 
4. Writ of Execution and accompanying Instructions to the Sheriff, file stamped April 1, 2008; 
5. Motion for Reconsideration, file stamped July 25,2008; and 
6. Order file stamped October 29, 2008. 
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Z L  DATED this L day of March 2009, 
For the Supreme 
cc: Counsel of Record 
District Court Clerk 
Court Reporter David Marlow 
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Exhibit A 
01 Q912009 17:37 Fremont Count ourts 624-4607 (4 
Bryan D. Smith 
Idaho State Bar Number: 441 1 
McGIIATB, IWZACHAM, SMITH 
& SEAMONS, PLLC 
414 Shoup Avenue . . 
P.O. Box 5073 I 
Idaho Falls, Idaho 83405 
. - _ ,. ^....-.-I/.*._ 
, Telephone: (208) 524-073 1 .- .... ,;
Facsimile: (208) 529-4166 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
HIGH VALLEY CONCRETE, L.L.C. 1 Case Number CV-02-484 
An Idaho Limited Liability Company, 1 
CARY SARGENT, 
Plaintiff, 
) 
) ORDER 
) 
) 
Defendant. 
1 
1 
Plaintiff, High Valley, L.L.C.'s Motion to Continue Trial Setting was heard 
telephonically before the Honorable Brent J. Moss, District Judge on November 25,2003 
and the C o w  having considered oral argument from counsel and otherwise being fully 
advised on the premises; 
NOW, THEREFORE, it shall be the order of this Court and it is hereby ordered: 
1. That plaintiffs Motion to Continue Trial is GRANTED; 
2. This case will be put on an inactive status pending the results fiom the 
bankruptcy. 
ORDER - Page 1 
F:\CLIENTS\BDS\7072\Pleadings\OO 10 0rdm.doc 
DJ?cL/~ h
DATED this / 7 day of N w e d x r ,  2003. 
I 
Brent J. Moss 
District Court Judge 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the day of 
L 
003, I caused a 
true and correct copy of the foregoing ORDER to be served by placing the same in a 
sealed envelope and depositing it in the United States Mail, postage prepaid, or by hand 
delivery, facsimile transmission, or overnight delivery, addressed to the following: 
U.S. Mail 
] Facsimile Transmission P
[ ] Overnight Delivery 
[ ] Hand Delivery 
[ ] Courthouse Mail Box 
U.S. Mail 
] Facsimile Transmission P
[ ] Overnight Delivery 
[ ] Hand Delivery 
[ ] Courthouse Mail Box 
Bryan D. Smith, Esq. 
McGRATH, MEACHAM, SMITH 
& SEAMONS, PLLC 
P.O. Box 5073 1 
Idaho Falls, Idaho 83405 
William D. Faler, Esq. 
HOLDEN, KIDWELL, HAHN 
& CRAPO, PLLC 
P.O. Box 50130 
Idaho Falls, Idaho 83405 
L Q Q Q U Z ~  In&&-, 
Clerk of the ~ o & t  
ORDER - Page 2 
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Exhibit B 
-- - -  -Lad& a . . . V V U L u Y I V V  mctirath Neacham Smith 
L 
! 
83 - 
4. In 1997, Sargent was approached by Beck regarding putting together a concrete 
business with a batch plant and some concrete truclcs Beck owned. 
5. Beck and Sargent decided in March 1997 to form a new concrete compaiiy with 
the ownership to be divided 51% for Beck and 49% for Sargent to be known as High Valley 
Concrete, LLC. 
6. On March 24, 1997, Beck and Sargent had Fuller organize High Valley Concrete, 
LLC. 
7. A few days later on April 3, 1997, Sargent was asked to rneet with Beck and 
Fuller, the attorney who was represer~ting both Beck and Sargent. 
8. At the meeting wit11 Beck and Fuller, Beck and Fuller recommended that instead 
of issuing 49% of the Limited Liability Company units to Sargent, that all of the Limited 
Liability Company units be placed in Beck's name because Beck could better utilize any tax 
deductions in the early years of the business Beck and Fuller stated that if Sargent agreed to have 
his units issued or transferred to Beck, the units would be transfened back to Sargent after a few 
years. 
9. Sargent agreed and Fuller immediately pulled documents out of the desk for 
Sargent to sign so that all units of ownership were placed in Beck's name. 
10. By acting as described in paragraphs 2 through 9 of this Complaint, Beck and 
Fuller assumed a fiducia~y duty toward Sargent for Sargent's contsibutions to and interest in 
High Valley Concrete, LLC. 
1 1. As a result of the representatiorls and promises of Beck and Fuller: 
a. Sargent contributed to High Valley Concrete, LLC $26,065.00 from the 
buyout of his interest in another business ownership. 
I b. Sargent made other monetary contributions into High Valley Concrete, 
LLC., and 
c. Sargent made other equipment and labor contributions into High VaIley 
Concrete, LLC. 
12. All of the contributions were made by Sargent on the basics of Beck and FuIler 
holding his interest for him.. 
13. Thereafter, Sargent managed High Valley Concrete, LLC. 
14. On February 22,2002, Beck removed Sargent as the manager of High Valley 
Concrete, LLC and since that date Beck has rehsed to allow Sargei~t access to the business, and 
has refused to re-pay Sargent his contribution to the business. 
15. Beck and Fuller breached the fiduciary duty to Sargent by not protecting Sargentk 
interest in High Valley Concrete, LLC, and not accounting to Sargent for his monetary and 
property contributions to High Valley Concrete, LLC. 
16. As a result of the breach of the fiduciary duty by Beck and Mark Fuller, Sargent 
has been damaged by the loss of his contributions to High Valley Concrete, LLC in an amount to 
be proven at trial. 
ATTORNEY FEES 
That as a further and proximate result of the negligence of Defendants, and each of them, 
it has been necessary for plairitiffs to retain an attorney, William D. Faler of Holden, Kidwell, 
Hahn & Crapo, P.L.L.C., to initiate and prosecute this action; that pursuant to the provisions of 
Idaho Code Section 12-120(3) and 12-12 1 and the Idaho Rules of Civil Procedure, Plaintiff is 
entitled to recover their court costs and the sum of $2,500.00 for attorney fees in the event of a 
default and for a greater sum to be determined by the Court in the event the matter is litigated. 
WHEREFORE, Plaintiff prays the judgment, order and decree of this court against 
Defendants fioi~ltly and severally) as follows: 
1. For judgment against Defendants in an amount to be proven at trial. 
2. For attorney fees pursuant to Idaho Code Section 12-1 20(3) and/or 12-1 21 in the 
amount of $2,500.00 in the event of default or such other sum as set by the Court in the event this 
matter is litigated. 
3. For costs of suit incurred herein; and 
4. For such other and fiirther relief as the court deems just and equitable. 
Holden,  idw well, Hahn & Crapo, P.L.L.C. 
Verification 
STATE OF IDAHO 1 
) ss. 
County of Bonneville 1 
Cnry Sargent being first duly sworn on oath deposes and states: 
That I am the Plaintiff in this matter, that I have read the foregoing Verified Complaint, 
know the contents thereof and believe them to be true and correct to the best of my belief. 
DATED this day of February, 2006 
dary ~Kg'ent / " L / .' -, / 
SUBSCRIBED AND SWORN TO before me this z d  day of February, 2006. 
Notary Public for ldaho/ 
~ e s i d i n ~  at: mmH 7~ 
My Commission ~ x h r e s :  * 
5 - Complaint 
DEMAND FOR JURY TRIAL 
Plaintiffs hereby demand a trial by jury of not less than twelve (12) persons as to all 
issues triable to a jury in this matter. 
d DATED THIS ,?Z day of February, 2006. 
Holden, Kidwell, Hahn & Crapo, P.L.L.C. 
6 - Complaint 
Exhibit C 
w 
Bryan D. Smith, Esq. - ISB No. 441 1 
'TH JUoIC;$l_ 
l ~ l ~  i CJL,!:: B. J. Driscoll, Esq. - ISB No. 7010 a ^ U H H ~ ~ ! i  LC \ . G U N T ~ ,  ;;4H0 
McGRATH, MEACHAM & SMITH, PLLC 
4 14 S11oup Avenue 
P.O. Box 5073 1 7 FEB-7 A9:57 
Idaho Falls, Idaho 83405 
(208) 524-073 1 
r 
"*,s Attorneys for Defendant Doyle Beck 
law 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
,f-t STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
g 
F 
CARY SARGENT, 
Plaintiff, 
VS. 
Case No. CV-06- 1046 
ORDER TO CONSOLIDATE 
DOYLE BECK and MARK FULLER, 
Defendants. 
The Stipulation to Consolidate having been presented to the Court and the Court 
being fully advised in the premises; 
IT IS HEREBY ORDERED AND THIS DOES ORDER that the above-entitled 
action be consolidated with Case No. CV-02-484 now pending in the District Court of the 
Seventh Judicial District of the State of Idaho, in and for the County of Fremont. 
MADE AND ENTERED this day of February, 2007. 
Richard T. St. Clair 
District Judge 
ORDER TO CONSOLIDATE - Page 1 
F:\CLENTS\BDS\7703\Pleadings\OOI 4 0rder.Consolidate.doc 
CERTIFICATE OF SERVICE 
1 HEREBY CERTIFY that on the 4- day of February, 2007, I caused a true and correct copy of the foregoing ORDER T CONSOLIDATE to be served by 
placing the same in a sealed envelope and depositing it in the United States Mail, postage 
prepaid, or by hand delivery, facsimile transmission, or overnight delivery, addressed to 
the following: 
[ J ]  U.S. Mail 
[ ] Facsimile Transmission 
[ ] Overnight Delivery 
[ ] Hand Delivery 
[ ] Courthouse Mail Box 
[ 4 U.S. Mail 
[ ] Facsimile Transmission 
[ ] Overnight Delivery 
[ ] Hand Delivery 
[ ]  ourth tho use Mail Box 
[ " d U.S.Mai1 
[ ] Facsimile Transmission 
[ ] Overnight Delivery 
[ ] Hand Delivery 
[ ] Courthouse Mail Box 
William D. Faler, Esq. 
HOLDEN, KIDWELL, HAHN 
& CRAPO, PLLC 
P.O. Box 50130 
Idaho Falls, Idaho 83405 
Attorneys for Plaintiff 
Bryan D. Smith, Esq. 
B. J. Driscoll, Esq. 
McGRATH, MEACHAM & SMITH 
P. 0 .  Box 50731 
Idaho Falls, Idaho 83405-073 1 
Craig Simpson, Esq. 
SIMPSON & GAUCHAY 
P. 0. Box 50484 
Idaho Falls, Idaho 83405 
Clerk of the District Court 
By: 
Deputy Clerk 
ORDER TO CONSOLIDATE -Page 2 
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Exhibit D 
Att~me@(fo~ Pldtif f ,  M& Valley Concrete, L.L.C. 
I!N T W  lDHza]cC!T COURT OF THE SEWNTH JUDICIAL DISTRECT OF THE 
STAT% OF IJlAElQ IN AND FOR THX COUNTY OF FREMOW 
H%GB VALLEY CONCRETE, L.L.C., an 
I&Q &x$t&# ~iabihty caznptmy, 
PiaM@, 
Case ~0.-~~-02-048:4 
W PECJPLl3 Q@ THE STATE OF mAki0 
To the Shdff of the Caunty of Bonneville, 
Total 
w E I E m S ,  the plaintif& High Valley Conciete, LLC, recovered judgmmt in the 
said District Court in thr said Comiy of Fremoa against Cary Sargent on March 3 1, 
2008, for the sum of $123,326.30, with interest at the legal rate for judgments as 
WRIT OF EXECUTION - Page 1 
F : \ C L ~ D S \ 7 0 7 2 W h d i n g g \ O 1 1 ~  Wric: of ~xeorbionBanndedoc 
prescribed by Idaho Code 5 28-22-104 until paid, together with costs and disbursements 
at the date of said judgment and accruing costs as appear to us on record. 
And whereas, the judgment roll in the action in which said judgment was entered 
is filed in the Clerk's office of said Court in said County of Fremont, and the said 
judgment was docketed in said Clerk's office in the said County, on the day and year first 
above written. 
And the sum of $123,326.30 with interest in the amount of $0.00, plus costs of 
$00.00, less payments of $0.00 for a total of $123,326.30 is now-as of March 31, 
2008-actually due on said judgment. 
NOW, THEREFORE, YOU, the said Sheriff, are hereby required to make the said 
sums due on said judgment with interest as aforesaid, and costs and accruing costs, to 
satisfy said judgment in full out of the personal property of said debtor, or if sufficient 
personal property of said debtor cannot be found, then out of the real property in your 
County belonging to the debtor on the day whereon said judgment was docketed in said 
County, or at any time thereafter. Pursuant to Idaho Code 5 1 1 - 1 03 you may make return 
hereon not less than 10 nor more than 60 days after your receipt hereof, with what you 
have done endorsed thereon. 
WITNESS HON. 
Judge of the .aid 
ATTEST my hand and seal of said Court the 
daynand year last above written. 
WRIT OF EXECUTION - Page 2 
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Bryan D. Smith, Esq. - ISB No. 441 1 
B. J. Driscoll, Esq. - ISB No. 7010 
McGRATH, SMITH & ASSOCIATES, PLLC 
P. 0. Box 5073 1 
41 4 Shoup Avenue 
Idaho Falls, Idaho 83405 
Telephone: (208) 524-073 1 
Telefax: (208) 529-4 166 
Attorneys for Plaintiff, High Valley Concrete, L.L.C. 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 
Idaho limited liability company, 
Plaintiff, 
VS. 
CARY SARGENT, and GLENDALE 
CONSTRUCTION, INC., an Idaho 
corporation, 
Case No. CV-02-0484 
INSTRUCTIONS TO SHERIFF 
Defendants. 
TO: THE SHERIFF OF BONNEVILLE COUNTY, IDAHO: 
Pursuant to Writ of Execution now in your possession, you are instructed that 
Cary Sargent, now has in his possession the following-described property: 
- Amended Judgment in Fremont County Case No. CV-07-0 1 18 filed in 
chambers in Madison County on March 3 1,2008, in the face amount of 
$82,220.13. 
That said Cary Sargent, can be found at 359 N. 2400 E., St. Anthony, Idaho, 
83445. You are instructed forthwith to exercise said Writ of Execution against the above 
property by personally serving the Writ of Execution and Notice of Attachment on Cary 
Sargent's attorney of record, William D. Faler, Esq., at 1000 Riverwalk Drive, Suite 200, 
. . .  
INSTRUCTIONS TO SHERIFF - Page 1 
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Idaho Falls, Idaho, 83405 without delay. You are further instructed to mail copies of the 
Writ of Execution and the Notice of Attachment to Cary Sargent at 359 N. 2400 E., St. 
Anthony, Idaho, 83445, and to his attorney of record, William D. Faler, Esq., at P.O. Box 
501 30, Idaho Falls, Idaho, 83405. 
DATED this day of March, 2008. 
McGRATH, SMITH & ASSOCIATES PLLC 
BY 
Bryan D. Smith 
Attorneys for Plaintiff 
INSTRUCTIONS TO SHERIFF - Page 2 
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Exhibit E 
I . u I rusrruu~ 1 4:04 FremOnt County Courts 624-4607 
Bryan D. Smith, Esq. - ISB No. 441 1 
B. J. Driscoll, Esq. - ISB No. 701 0 
McGRATH, SMITH & ASSOCIATES, PLLC 
P. 0. Box 50731 
4 14 Shoup Avenue 
Idaho Falls, Idaho 83405 
Telephone: (208) 524-073 I 
Telefax: (208) 529-4 166 
- 
Deputy Clerk 
Attorneys for Plaintiff, High Valley Concrete, L.L.C. 
IN THE DISTNCT COURT OF THE SEVENTH JUDICIAL, DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT 
Defendants, 
HIGH VALLEY CONCRETE, L.L.C., an 
Idaho limited liability company, 
Plaintiff, 
VS. 
CARY SARGENT, and GLENDALE 
CONSTRUCTION, TNC., an Idaho 
corporation, 
COMES NOW the plaintiff, High Valley Concrete, L.L.C.. ("High Valley"), by and 
Case No. CV-02-0484 
MOTION FOR RECONSIDERATION 
through its attorney of record, Bryan D. Smith, Esq., of the firm McGrath, Smith & 
Associates, PLLC, and moves the court pursuant to Idaho Rule of Civil Procedure 
1 l (a)(2)(B) for reconsideration of the court's Memorandum Decision entered July 14, 
2008, denying High Valley's motion to contest claim of exemption and third party claim. 
This motion is made on the grounds and for the reasons set forth more fully in 
High Valley's forthcoming Brief in Support of Motion for Reconsideration to be filed 
within fourteen (1 4) pursuant ta Idaho Rule of Civil Procedure 7(b)(3)(C). 
MOTION FOR RECONSIDERATION - Page 3 
F:\CLIE'NTS\BDS\7072Weadings\O 126 Motion.Reconsider.doc 
Ths  motion is based on this Motion, the forthcoming Brief in Support of Motion 
for Reconsideration and Notice of Hearing, the evidence at trial, and on the court's 
records and files herein. 
High Valley requests oral argument. 
DATED this 2 c d a y  of July, 2008. 
McGRATH, SMITH & ASSOCIATES, PLLC 
By: 
omeys for plaintiff, High Valley 
Concrete, LLC, and defendant Doyle Beck 
CERTIFICATE OF SERVICE 
/ 
I HEREBY CERTIFY that on the ) day of July, 2008, I caused a true and 
correct copy of the foregoing MOTION FOR RECONSIDERATION to be served by 
placing the same in a sealed envelope and depositing it in the United States Mail, postage 
prepaid, or by hand delivery, facsimile transmission, or overnight delivery, addressed to 
the following: 
[ h . S .  Mail 
[ ] Facsimile Transmission 
[ ] Overnight Delivery 
[ ] Hand Deliveiy 
[ ] Courthouse Mail Box 
[ ] Facsimile Transmission 
[ ] Overnight Delivery 
[ ] Hand Delivery 
[ ] Courthouse Mail Box 
William D. Faler, Esq. 
HOLDEN, IClDWELL, HAKN 
& CRAPO, PLLC 
P.O. Box 50130 
Idaho Falls, Idaho 83405 
John M. Ohnan, Esq. 
COX, OHMAN BL 
BRANDSTETTER, CHTD 
P.O. Box 51600 
Idaho Falls, Idal~o 83405 
MOTION FOR RECONSIDERATION - Page 2 
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Exhibit F 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, 
IN AND FOR THE COUNTY OF FREMONT 
HIGH VALLEY CONCRETE,LLC,) 
an Idaho Limited Company,) 
Plaintiff , 1 
1 
vs ) Case No. CV-02-484 
I CV-07-118 
1 
CARY SARGENT & GLENDALE, ) 
CONSTRUCTION, INC.,an 1 
Idaho Corporation, ) 
Defendants. 1 
September 9, 2008 
St. Anthony, Fremont County, Idaho 
BEFORE THE HONORABLE BRENT J. MOSS 
COPY 
.................................................... 
DAVID MARLOW, CSR 
Official Court Reporter 
Madison County Courthouse 
Post Office Box 574 
Rexburg, Idaho 83440 
TELEPHONE (208) 356-6880 FAX (208) 528-8348 
A P P E A R A N C E S  
FOR THE PLAINTIFF: MCGRATH, SMITH & ASSOCIATES 
By: Bryan D. Smith 
Post Office Box 50731 
Idaho Falls, Idaho 83405 
FOR THE DEFENDANTS: HOLDEN, KIDWELL, HAHN & CRAPO 
By: William D. Faler 
Post Office Box 50130 
Idaho Falls, Idaho 83405 
PAGES 
E X H I B I T S  
Marked A d m i t t e d  
(None)  
September 9, 2008 
St. Anthony, Fremont County, Idaho 
THE COURT: Now, Mr. Faler and Mr. Smith. This 
is a Motion to Reconsider. Is there anything to 
reconsider in this case? 
MR. SMITH: Absolutely. And I don't normally 
file these, but -- 
THE COURT: I know. I say that a little tongue 
in cheek. 
MR. SMITH: Okay. I don't know if you've had a 
chance to read our brief or not. 
THE COURT: I have. In fact, we've been 
working on it since it was filed, so with that in 
mind, Mr. Smith, go ahead. I know it's your motion. 
Then, Mr. Faler, we'll let you respond. 
MR. SMITH: The reason that we filed a Motion 
for Reconsideration, I normally don't file these 
because I understand how they work, I've been at this 
a long time. But in this particular case the Court 
devoted very little attention to the 1.8A conflict. 
Now, I've got to tell the Court that to this point I 
don't think there's any dispute on the law that we've 
cited, but if there's a violation of that 1.8Af that 
that makes the transaction void. 
THE COURT: Let me ask you a question there. 
Is that anything that you would have a standing to 
raise? 
MR. SMITH: Now, this is interesting because 
that issue's not been raised yet, not squarely. 
THE COURT: Well, that's the one that comes to 
mind as I read that. 
MR. SMITH: I understand that. We've addressed 
that because I figured the Court at some point was 
going to address that. They really haven't, they kind 
of tossed it around, but that's not an issue that's 
been raised, but I will address it. 
We believe we do have standing and the reason 
is this: Is that let's suppose for example that 
Mr. Sargent would have assigned that judgment to a 
third party. By virtue of the assignment the person 
that gets the judgment takes subject to all the claims 
that Mr. Sargent would have had against the security 
agreement. There's no question Mr. Sargent had 
standing to raise these challenges to the security 
agreement. He makes an assignment, certainly those 
get transferred, all the defenses that he had. 
In this particular case what we did is we 
attached the judgment. So we have standing by virtue 
of our attachment because we take subject to his 
c l a i m s .  Now, i f  i t  was j u s t  some i n t e r l o p e r ,  some 
t h i r d  p a r t y  who h a d  n o  i n t e r e s t ,  t h a t  w o u l d  b e  
d i f f e r e n t ,  b u t  w e ' v e  a c t u a l l y  e x e c u t e d  a n d  a t t a c h e d  
t h e  j u d g m e n t .  W e  t a k e  s u b j e c t .  T h a t ' s  o u r  a r g u m e n t  
i s  we t a k e  s u b j e c t .  
T H E  C O U R T :  I u n d e r s t a n d  t h a t .  I ' v e  b e e n  
t r y i n g  t o  w r a p  my m i n d  a r o u n d  t h i s  f o r  a w h i l e .  I t  
seems  t o  me l i k e  i f  M r .  S a r g e n t  c a n  d o  w h a t e v e r  h e  
w i s h e s  w i t h  h i s  p r o p e r t y  t o  t r y  t o  s e c u r e  payment  t o  
h i s  a t t o r n e y  a n d  I ' m  s t i l l  n o t  s u r e  t h a t  you c a n  
a t t a c h  a n d  g r a b  a h o l d  o f  t h a t  a n d  s a y ,  n o ,  you c a n ' t  
do t h a t  b e c a u s e  we own t h e  j u d g m e n t .  T h a t ' s  my 
p r o b l e m .  I ' m  n o t  s u r e  you c a n  d o  t h a t .  
MR. SMITH: Now, I ' m  n o t  s u r e  I u n d e r s t a n d  w h a t  
t h e  C o u r t ' s  i s s u e  i s .  
T H E  C O U R T :  Well,  M r .  S a r g e n t  c a n  d o  w h a t  h e  
w i s h e s  w i t h  h i s  p r o p e r t y .  He c a n  a s s i g n  i t  t o  
a n y b o d y .  T h e r e  was n o  j u d g m e n t  i n  p l a c e  when t h i s  
a s s i g n m e n t  was made .  
MR.  SMITH: Okay.  
THE C O U R T :  So  h e ' s  made t h e  a s s i g n m e n t ,  now 
h e r e  comes  l a t e r  w h a t  you c a l l e d ,  y o u ' r e  n o t  
i n t e r l o p e r s ,  b u t  y o u ' v e  g o t  a  j u d g m e n t  now a n d  you s a y  
a l l  r i g h t ,  I ' m  g o i n g  t o  s e t  a s i d e  w h a t  you  d i d .  I ' m  
n o t  s u r e  you  c a n  s t e p  i n  h i s  p l a c e  a n d  d o  t h a t .  He 
c a n  d o  wha t  h e  w a n t s  w i t h  h i s  p r o p e r t y .  H e ' s  t h e  o n e  
t h a t  n o r m a l l y  r a i s e d  t h i s  i s s u e .  Had h e  r a i s e d  t h i s  
i s s u e ,  i t ' s  a  n o - b r a i n e r .  
M R .  SMITH: And I would  s a y  t h i s ,  Your Honor ,  
t h a t  wou ld  g i v e  m e r i t  t o  a t  l e a s t  f i l e  a  Mo t ion  f o r  
R e c o n s i d e r a t i o n  b e c a u s e  t h a t  i s s u e  h a s  n e v e r  b e e n  
a d d r e s s e d ,  i t ' s  n e v e r  b e e n  b r i e f e d .  W e  h a v e n ' t  
a c t u a l l y  l o o k e d  a t  t h a t  i n  d e t a i l ,  b u t  my p o s i t i o n  i s  
t h i s :  The f o c u s  s h o u l d n ' t  b e  on M r .  S a r g e n t .  The 
f o c u s  s h o u l d  b e  on M r .  F a l e r  a n d  h i s  c o m p l i a n c e  o r  
n o n c o m p l i a n c e  w i t h  t h e  r u l e  b e c a u s e  t h e  c a s e s  t h a t  we 
c i t e d  t o  t h e  C o u r t  e v e n  s a y  e v e n  i f  i t ' s  a  good d e a l  
f o r  t h e  c l i e n t ,  i t ' s  n o t  a  d e f e n s e  f o r  t h e  a t t o r n e y  t o  
s a y  t h a t  t h i s  was a  good  d e a l  e v e n  i f  t h e  c l i e n t  s a y s ,  
y e s ,  i t  was a  good  d e a l  f o r  me, i t  i s  s t i l l  s u b j e c t  t o  
b e i n g  s e t  a s i d e  b e c a u s e  i t ' s  a  v i o l a t i o n  o f  t h e  r u l e .  
T H E  C O U R T :  I a g r e e .  But  e v e n  i n  t h e  c a s e s  
y o u ' v e  c i t e d  i t ' s  a l w a y s  t h e  c l i e n t  t h a t ' s  mak ing  t h a t  
c l a i m ,  i t ' s  n o t  a  t h i r d  p a r t y  coming  i n .  And I ' m  
h a v i n g  t r o u b l e  b r e a c h i n g  t h a t  s t e p  b e t w e e n  c l i e n t  a n d  
t h i r d  p a r t y  t o  c l a i m  some a d v a n t a g e  u n d e r  some r u l e  
t h a t ' s  mean t  t o  p r o t e c t  t h e  c l i e n t .  
M R .  SMITH: A l l  I a s k e d  f o r  i t  t o  d o  i s  t h i s :  
I t  s o u n d s  l i k e  b e c a u s e  h e r e ' s  w h a t  h a p p e n e d ,  when we 
f i l e d  o u r  m o t i o n  i n i t i a l l y  t h e  C o u r t  r u l e d  t h a t  
b e c a u s e  we h a d n ' t  p r o v e n  t h a t  t h i s  was  a  -- a t  
s e c u r i t y  i n t e r e s t  i t  was a d v e r s e  t o  M r .  S a r g e n t ,  
b e c a u s e  we h a d n ' t  p r o v e n  i t  was a d v e r s e ,  we h a d  t o  
p r o v e  n o n c o m p l i a n c e  w i t h  t h e  r u l e .  I n  o t h e r  words ,  
t h e  r u l e  d i d n ' t  a p p l y  b e c a u s e  we d i d n ' t  e s t a b l i s h  t h a t  
i t  was  a n  a d v e r s e  s e c u r i t y  i n t e r e s t .  
T H E  COURT: And I a g r e e  w i t h  t h a t ,  b u t  y o u r  
M o t i o n  t o  R e c o n s i d e r  t o o k  u s  t o  t h e  n e x t  s t e p  a n d  
t h a t ' s  wha t  I ' v e  b e e n  w r e s t l i n g  w i t h  l a t e l y .  
MR. SMITH: No, my M o t i o n  f o r  R e c o n s i d e r a t i o n  
s a y s  t h e  C o u r t  d i d  t w o  t h i n g s  t h a t  I t h i n k  w e ' r e  i n  
e r r o r .  The f i r s t  o n e  i s  t h a t  t h e  r u l e  s a y s  i f  you 
h a v e  a  p o s s e s s o r y  o r  a n  o w n e r s h i p  o r  a  s e c u r i t y  
i n t e r e s t  o r  a n y  o t h e r  a d v e r s e  i n t e r e s t .  What I t h i n k  
t h e  r u l e  means  i s  t h a t  t h o s e  t h r e e  i n t e r e s t s ,  
p o s s e s s o r y ,  s e c u r i t y  o r  a n  o w n e r s h i p  i n t e r e s t  w i t h  
y o u r  c l i e n t  i s  p e r  s e  a s  a  m a t t e r  o f  l a w  a d v e r s e .  
T h e r e  may b e  o t h e r  i n t e r e s t s  t h a t  a r e  a d v e r s e  a n d  i f  
t h e y  a r e ,  i f  y o u  e n g a g e  i n  a n o t h e r  t r a n s a c t i o n  t h a t  i s  
a d v e r s e ,  t h e n  you  h a v e  t o  comply  w i t h  t h e  r u l e s .  I 
n e e d e d  t o  r a i s e  t h a t  a r g u m e n t  w i t h  t h e  C o u r t ,  o k a y ,  
b e c a u s e  now w e ' r e  t a l k i n g  a b o u t  how t o  i n t e r p r e t  a  
c o d e  s e c t i o n  o r  a  r u l e .  
The r e a s o n  we d o n ' t  h a v e  t o  g e t  i n t o  t h a t  i s  
t h e  c o d e  s e c t i o n  c l e a r l y ,  t h e  r u l e  c l e a r l y  a p p l i e s  n o t  
o n l y  t o  t h o s e  b u t  a n y  b u s i n e s s  t r a n s a c t i o n s  w i t h  a  
c l i e n t .  So i f  t h e  a t t o r n e y  e n t e r s  i n t o  a  b u s i n e s s  
t r a n s a c t i o n ,  t h e n  R u l e  1 . 8  a p p l i e s .  I n  t h i s  c a s e  
t h e y ' v e  c i t e d  now, I ' v e  w a i t e d  f o r  t h i s ,  I d i d n ' t  
r a i s e  i t  b e c a u s e  i t  w a s n ' t  p e r t i n e n t  b u t  I w a i t e d  f o r  
t h e m  t o  do  t h i s ,  t h e y ' v e  now p o i n t e d  o u t  t h e  comment 
t o  t h e  R u l e  1 . 8  t h a t  s a y s  -- i n s t e a d  o f  m e  j u s t  
g u e s s i n g ,  I w a n t  t o  r e a d  t h e  a c t u a l  l a n g u a g e ,  Your 
H o n o r .  T h i s  i s  r e a l l y  v e r y  i m p o r t a n t .  
Okay.  H e r e ' s  w h a t  t h e  comment s a y s :  "When a  
l a w y e r  a c q u i r e d  b y  c o n t r a c t  a n d  s e c u r i t y  i n t e r e s t  i n  
t h e  p r o p e r t y  o t h e r  t h a n  t h a t  r e c o v e r e d  t h r o u g h  
l a w y e r ' s  e f f o r t s  i n  t h e  l i t i g a t i o n ,  s u c h  a n  
a c q u i s i t i o n  i s  a  b u s i n e s s  t r a n s a c t i o n  w i t h  t h e  c l i e n t  
a n d  i s  g o v e r n e d  b y  t h e  r e q u i r e m e n t s  o f  P a r a g r a p h  A . "  
I n  t h i s  c a s e  h e  t o o k  a  s e c u r i t y  i n t e r e s t  n o t  i n  
j u s t  t h e  j u d g m e n t ,  b u t  i n  a l l  o f  C a r y ' s  p r o p e r t y ,  a l l  
o f  h i s  c a r s ,  h i s  c a m e r a  e q u i p m e n t ,  h i s  f u r n i t u r e ,  a l l  
h i s  f u t u r e  e a r n i n g s .  I t  w a s n ' t  j u s t  i n  -- o k a y .  S o  
w h a t  t h a t  means  i s  t h a t  t h e y  e n t e r e d  i n t o  a  b u s i n e s s  
t r a n s a c t i o n  g o v e r n e d  b y  R u l e  1.8A, n o n c o m p l i a n c e  o f  
w h i c h  would  r e n d e r  t h i s  t r a n s a c t i o n  u n e n f o r c e a b l e .  
So w h a t  I ' d  l i k e  t h e  C o u r t  t o  d o  i s  i f  t h e  
C o u r t ' s  g o i n g  t o  r u l e  a n d  s a y  i t  l o o k s  l i k e  i t  would  
b e  u n e n f o r c e a b l e  b y  C a r y  b u t  n o t  b y  H i g h  V a l l e y ,  t h a t  
i s s u e ' s  n e v e r  b e e n  a d d r e s s e d .  The r e a s o n  we f i l e d  a  
M o t i o n  f o r  R e c o n s i d e r a t i o n  i s  b e c a u s e  t h e  C o u r t  
f o c u s e d  on t h i s  l a n d  w h i c h  i t ' s  n o t  a n  a d v e r s e ,  you 
h a v e n ' t  p r o v e n  t o  m e  t h a t  i t ' s  a n  a d v e r s e  s e c u r i t y  
i n t e r e s t  o r  a  s e c u r i t y  i n t e r e s t  a d v e r s e  t o  C a r y .  And 
i n  r e s p o n s e  t o  t h a t  w e ' v e  shown t h e  C o u r t  i t  d o e s n ' t  
h a v e  t o  b e  i f  i t ' s  a  b u s i n e s s  t r a n s a c t i o n ,  a n d  t h i s  
i s ,  a n d  i t ' s  u p  t o  t h e m  t o  p r o v e  c o m p l i a n c e .  
M r .  F a l e r  s a y s  i n  h i s  b r i e f i n g  w e  d i d n ' t  comply  
w i t h  t h i s  b e c a u s e  w e  d i d n ' t  f e e l  i t  a p p l i e d .  And s o  
what  i t  s o u n d s  l i k e  i s  t h a t  i f  t h e  C o u r t  a g r e e s  w i t h  
me s o  f a r ,  t h a t  m e a n s  t h a t  C a r y  w o u l d  h a v e  t h e  a b i l i t y  
t o  s e t  a s i d e  t h i s  t r a n s a c t i o n ,  b u t  t h e  C o u r t  may h a v e  
some c o n c e r n s  t h a t  w e  d o n ' t .  
T H E  C O U R T :  And w h a t  I ' m  s a y i n g  i s  t o  s a y  I 
a g r e e  w i t h  you w h o l e h e a r t e d l y ,  I ' m  n o t  t h e r e  y e t ,  
a l t h o u g h  t h e  M o t i o n  t o  R e c o n s i d e r  h a s  g o t  me t h i n k i n g  
a b o u t  t h a t ,  b u t  when I s t a r t  t h i n k i n g  a b o u t  t h a t  I c a n  
t a k e  t h e  n e x t  s t e p ,  a n d  t h a t ' s  w h e r e  I am. 
MR.  SMITH: And I a s k e d  t h e  C o u r t  t o  l e t  me 
b r i e f  t h a t ,  b e c a u s e  t h a t  i s  n o t  a n  i s s u e  t h a t  h a s  e v e r  
come u p  b e f o r e  t h e  C o u r t .  My g u t  r e a c t i o n  i s  i f  C a r y  
a s s i g n s  t h a t  j u d g m e n t  t o  a  t h i r d  p a r t y  v a c a t e s  a l l  o f  
C a r y ' s  d e f e n s e s ,  a n d  s o  i f  t h a t  t h i r d  p a r t y  t r i e s  t o  
1 e n f o r c e  t h a t  j u d g m e n t ,  i f  M r .  F a l e r  s t e p p e d  f o r w a r d  
t h e n  a n d  s a i d ,  o h ,  y e a h ,  b a d  s e c u r i t y  i n t e r e s t  o r  t h e  
s e c u r i t y  i n t e r e s t  i n  i t ,  t h e n  t h o s e  d e f e n s e s  t h a t  C a r y  
had  would  g o  t o  t h e  t h i r d  p a r t y .  
I h a v e  n o t e d  t h i s  i s s u e ,  b u t  my b e l i e f  i s  t h a t  
when you a t t a c h  a  j u d g m e n t  i n  t h i s  s i t u a t i o n  l i k e  a n  
a t t a c k ,  t h a t  you  t a k e  t h a t  j udgmen t  s u b j e c t  t o  t h e  
d e f e n s e s  t h a t  t h e  p e r s o n  h a d  who owned t h e  judgment .  
T h a t  i s s u e  h a s n ' t  b e e n  b r i e f e d  b e c a u s e  i t ' s  n e v e r  b e e n  
r a i s e d  a n d  t h e  C o u r t  i s  now r a i s i n g  i t  f o r  t h e  f i r s t  
t i m e .  D e f e n s e  i s  a n  i s s u e  o f  l a w ,  i t ' s  n o t  g o i n g  t o  
b e  a n  i s s u e  o f  o p i n i o n  f o r  me a n d  i t ' s  n o t  g o i n g  t o  b e  
a n  i s s u e  o f  f a c t .  I ' m  s u r e  c a s e  l a w  h a s  d e a l t  w i t h  
t h a t .  
THE C O U R T :  I h o p e .  I h a v e n ' t  f o u n d  i t  y e t .  
M R .  SMITH: W e l l ,  I ' v e  h a d  a  c h a n c e  t o  l o o k  f o r  
i t ,  b u t  I h a v e n ' t  l o o k e d  a t  i t ,  b u t  i t  d o e s  seem t o  m e  
a t  t h i s  p o i n t  w e ' v e  g i v e n  t h e  C o u r t  t h i s  -- and  
a c t u a l l y  t h i s  5 0 t h  V a l l e y  c a s e ,  I d o n ' t  know i f  t h e  
C o u r t  h a s  h a d  a  c h a n c e  t o  r e a d  t h a t ,  t h a t ' s  t h i s  c a s e  
f rom W a s h i n g t o n  S t a t e .  
THE C O U R T :  No, I h a v e ,  t o o ,  r e a d  t h a t .  
M R .  SMITH: Okay .  I c a n ' t  r emember  it c l e a r l y  
b e c a u s e  t h e r e ' s  s o  many c a s e s  now a n d  a f t e r  s i t t i n g  
t h r o u g h  t h a t  h o r r e n d o u s  p r e t r i a l ,  a l l  t h a t  c r i m i n a l  
s t u f f ,  my m i n d ' s  a w a s h  a f t e r  t h a t .  B u t  i t  seems l i k e  
o n e  o f  t h e  i s s u e s  i n  t h a t  c a s e  was t h e y  w e r e  r a i s i n g  
i s s u e s  s a y i n g ,  w e l l ,  i t  was a  s t a n d i n g  i s s u e  b e c a u s e  
i t  w a s n ' t  r e a l l y  t h e  c l i e n t  who was r a i s i n g  t h i s  
i s s u e .  I t  may h a v e  b e e n  i n  o n e  o f  t h e  d i f f e r e n t  
c a s e s ,  b u t  w h a t  t h e  s a i d  was ,  t h e y  s a i d ,  l o o k ,  t h i s  i s  
a  w h o l l y - o w n e d  LLC o r  i t ' s  some s o r t  o f  e n t i t y ,  i t ' s  
o n e  a n d  t h e  same .  
What t h a t  t e l l s  me i s  i t  d o e s n ' t  a l w a y s  h a v e  t o  
b e  t h e  c l i e n t ,  i t  c a n  b e  r a i s e d  b y  s o m e b o d y  e l s e  t o  
r a i s e  some o f  t h e s e  i s s u e s  a n d  I t h i n k  t h a t  o n c e  we 
a t t a c h  t h a t  j u d g m e n t  w e  t a k e  s u b j e c t  t o  C a r y  S a r g e n t ' s  
d e f e n s e s  a n d  we a r e  r a i s i n g  t h i s  d e f e n s e .  Now, 
o b v i o u s l y  C a r y  S a r g e n t  a t  t h i s  p o i n t  i s  g o i n g  t o  s a y ,  
w e l l ,  t h i s  i s  a  g r e a t  d e a l  f o r  m e ,  I d o n ' t  t h i n k  i t ' s  
a  d e f e n s e ,  b u t  I t h i n k  w e ' r e  r e a l l y  t a l k i n g  a b o u t  t h e  
i s s u e s  d e a l i n g  w i t h  c h o s e n  a c t i o n ,  t h o s e  k i n d s  o f  
t h i n g s ,  a n d  I t h i n k  o n c e  you a t t a c h  i t  i t  h a s  t h e  same 
e f f e c t  a s  a n  a s s i g n m e n t  a n d  w e  w o u l d  g e t  i t  s u b j e c t  t o  
h i s  d e f e n s e s .  
And s o  w i t h  t h a t ,  Your H o n o r ,  i f  t h a t ' s  t h e  
C o u r t ' s  o n l y  h a n g u p ,  I d o n ' t  know i f  i t  i s  o r  n o t ,  b u t  
i f  t h a t ' s  t h e  C o u r t ' s  h a n g u p  I ' d  l i k e  a n  o p p o r t u n i t y  
t o  a t  l e a s t  l o o k  a t  t h a t  b e c a u s e  t h i s  i s  a  s e r i o u s  
i s s u e .  Whereas  i n  t h e  i n i t i a l  d e c i s i o n  t h e  C o u r t  g a v e  
i t  v e r y  c u r s o r y  t r e a t m e n t .  We 've  now f o u n d  
s u b s t a n t i a l  c a s e  l a w  w h e r e  a t t o r n e y s  h a v e  t r i e d  t o  
s e c u r e  t h e i r  f e e s  w i t h  t h e i r  c l i e n t .  T h a t  i s  e x a c t l y  
wha t  h a p p e n e d  i n  t h a t  5 0 t h  c a s e ,  t h e  V a l l e y  c a s e .  
Very  s i m i l a r  f a c t s ,  b u t  i n  t h a t  c a s e  t h e  c l i e n t  
o b v i o u s l y  s a i d ,  w e l l ,  y e a h ,  b u t  you n e v e r  l e t  me g e t  
my own a t t o r n e y ,  y o u  n e v e r  d i d  i t  i n  w r i t i n g ,  you 
n e v e r  c o m p l i e d  w i t h  t h e  r u l e ,  t h e  D i s t r i c t  C o u r t  
d i s a g r e e ,  t h e  C o u r t  o f  A p p e a l s  d i s a g r e e  a n d  t h e  
Supreme C o u r t  r e v e r s e d  a l l  o f  t h e m  a n d  s a i d ,  h e y ,  t h i s  
was a  b u s i n e s s  t r a n s a c t i o n .  Why? B e c a u s e  a s  soon  a s  
you t o o k  s e c u r i t y  i n t e r e s t  i n  s o m e t h i n g  b e y o n d  t h e  
j u d g m e n t  o f  t h e  c a s e  a n d  o t h e r  t h i n g s ,  you  e n t e r e d  
i n t o  a  d e b t o r / c r e d i t o r  r e l a t i o n s h i p ,  a n d  t h a t  i s  
e x a c t l y  w h e r e  t h e s e  g u y s  a r e  now. I t ' s  n o  l o n g e r  j u s t  
a t t o r n e y / c l i e n t ,  i t  i s  d e b t o r / c r e d i t  a n d  t h e y  s a y  t h a t  
r amps  u p  t h e  w h o l e  t h i n g  a n d  c h a n g e s  i t .  And w e ' v e  
f o u n d  a  c o u p l e  o t h e r  c a s e s  t h a t  w o u l d  s u p p o r t  t h a t .  
And s o  i f  i t  comes  down t o  -- i f  t h e r e ' s  some 
o t h e r  r e a s o n  why t h e  C o u r t  d i s a g r e e s  w i t h  u s ,  w e ' d  b e  
more  t h a n  h a p p y  t o  t a l k  a b o u t  t h a t ,  b u t  if i t  i s  
s i m p l y ,  w e l l ,  M r .  S m i t h ,  i t  l o o k s  l i k e  you h a v e  shown 
me i n  t h e  c a s e  l a w  t h a t  I d i d n ' t  know a b o u t ,  we d i d n ' t  
h a v e  i t  b e f o r e ,  t h a t ,  i n  f a c t ,  t h i s  i s  a  b u s i n e s s  
t r a n s a c t i o n  t h a t  r e q u i r e d  c o m p l i a n c e  w i t h  t h e  r u l e .  
M r .  F a l e r ' s  a l r e a d y  a d m i t t e d  n o n c o m p l i a n c e  b e c a u s e  h e  
1 d i d n ' t  f e e l  l i k e  t h e  r u l e  a p p l i e d .  My o n l y  r e m a i n i n g  
I 
1 c o n c e r n  i s  d o  you h a v e  s t a n d i n g  t o  r a i s e  t h i s .  By a l l  
I 
means  l e t  me l o o k  a t  t h a t  l e g a l l y .  T h a t ' s  t h e  o n l y  
i s s u e  l e f t .  
T H E  COURT:  1'11 g i v e  you t h a t  o p p o r t u n i t y .  
M R .  SMITH: Okay .  And t h a t ' s  a l l  I h a v e ,  Your 
Honor .  
THE C O U R T :  A l l  r i g h t .  M r .  F a l e r ?  
M R .  FALER: T h a n k  you ,  Your H o n o r .  
Your H o n o r ,  t h e  o n l y  i n t e r e s t  t h a t  i s  b e f o r e  
t h e  C o u r t  t h a t  d o e s  a p p l y  i s  t h e  s e c u r i t y  i n t e r e s t  i n  
t h e  j u d g m e n t .  A l l  o f  w h a t  M r .  S m i t h  a r g u e s  a s  t o  a  
b u s i n e s s  r e l a t i o n s h i p  i s n ' t  h e r e .  H e  h a s n ' t  e x e c u t e d  
on a n y t h i n g  o t h e r  t h a n  t h e  j u d g m e n t  C a r y  S a r g e n t  
o b t a i n e d  t h r o u g h  my e f f o r t s  a g a i n s t  D o y l e  Beck.  
T h a t ' s  t h e  o n l y  t h i n g .  
The C o u r t  h a d  i t  r i g h t  i n  t h e  f i r s t  p l a c e  
b e c a u s e  t h e r e ' s  n o  a d v e r s e n e s s  a s  t o  C a r y  S a r g e n t  a n d  
m y s e l f  a s  t o  t h a t  i n t e r e s t .  I d a h o  l a w  p r o v i d e s  f o r  
t h e  t a k i n g  a n d  p e r f e c t i o n  o f  s e c u r i t y  i n t e r e s t s ,  o t h e r  
t h a n  I d a h o  Code 3 - 2 0 5 .  An a t t o r n e y  c a n  t a k e  a n  
i n t e r e s t  i n  s o m e t h i n g  e i t h e r  t h r o u g h  p e r f e c t i n g  i t  
w i t h  t h e  I d a h o  Code 3-205 m o t i o n  b e f o r e  t h e  C o u r t  o r  a  
w r i t t e n  s e c u r i t y  a g r e e m e n t  a n d  p r o p e r  p e r f e c t i o n  u n d e r  
U C C .  We d i d  t h a t .  We t o o k  i t  b e f o r e  t h e  judgment  was 
entered. We could have gone the other way and asked 
the Court to give us only a security interest in the 
matter from day one. That's what Idaho Code 3-205 
But importantly, Idaho Code 3-205 does not 
prohibit any other method of obtaining a lien. It 
provides one method. We chose to go the other way, a 
written security agreement, a written security 
agreement that addressed the judgment that we were 
hopeful of obtaining against Mr. Beck and did, in 
fact, obtain, and other property. But the only issue 
before the Court is the validity as to the judgment 
that was attached. 
All of the language, all of the argument as to 
a business transaction doesn't apply here, Your Honor. 
It's not before the Court. 
Rule 1.8A is an ethical rule addressing the 
rights and duties of an attorney and his client. It 
does not invalidate a lien or a judgment -- 
judgment that was obtained where the client does not 
want the lien invalidated. 
Cary Sargent does not want the lien 
invalidated. He wants -- the technical violation that 
occurred here is that I did not advise Mr. Sargent in 
writing, to the best of my recollection, to take the 
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s e c u r i t y  i n t e r e s t  c o n c e p t ,  t h e  d o c u m e n t  a n d  g o  s e e  
a n o t h e r  a t t o r n e y .  B u t  C a r y  S a r g e n t  d i d  j u s t  t h a t .  He 
- 
a d m i t s  t h a t  h e  was t o l d  t o  g o  s e e  a n o t h e r  a t t o r n e y .  
He a d m i t s  t h a t  h e ,  i n  f a c t ,  d i d  t h a t ,  a n d  t h e n  h e  
s i g n e d  t h e  d o c u m e n t s .  
What we h a v e  i s  a  t e c h n i c a l  v i o l a t i o n ,  a  
t e c h n i c a l / e t h i c a l  v i o l a t i o n ,  a n d  i f  w h a t  M r .  S m i t h  
w a n t s  i s  my l i c e n s e ,  t h e n  s o  b e  i t ,  I ' l l  d e f e n d  t h a t  
b e f o r e  t h e  I d a h o  S t a t e  B a r .  T h a t ' s  n o t  b e f o r e  t h e  
C o u r t ,  t h o u g h .  M r .  S m i t h  h a s  c i t e d  b o o - k o o  c a s e s  a n d  
t h o s e  c a s e s  f a l l  i n t o  t w o  c a t e g o r i e s :  One,  e t h i c a l  
p r o c e e d i n g s  a g a i n s t  a  c l i e n t  -- o r  a g a i n s t  t h e  
a t t o r n e y  b a s e d  upon  a  c o m p l a i n t  f i l e d  b y  t h e  c l i e n t .  
Two, d i s p u t e s  b e t w e e n  t h e  c l i e n t  a n d  t h e  a t t o r n e y  o v e r  
w h a t  t h e  s e c u r i t y  i n t e r e s t  was i n .  
Now, M r .  S m i t h  c i t e s  you t o  t h e  5 0 t h  V a l l e y  
c a s e .  I d o n ' t  t h i n k  t h e  r e p r e s e n t a t i o n  a s  t o  what 
t h a t  c a s e  s a y s  h a p p e n e d .  I would  a s k  t h e  C o u r t  t o  
l o o k  a t  t h e  s e c o n d  l i n e  o f  t h a t  d e c i s i o n .  I t ' s  h a r d  
t o  s e c u r e  e x i s t i n g  a t t o r n e y ' s  f e e s  a n d  c o s t s  owed by  
a n o t h e r  c l i e n t .  The  a t t o r n e y  t o o k  a  s e c u r i t y  i n t e r e s t  
i n  h i s  c l i e n t ' s  p r o p e r t y  i n  o r d e r  t o  s e c u r e ,  a t  l e a s t  
i n  p a r t ,  a  d e b t  owed b y  a n o t h e r  o f  h i s  c l i e n t s .  
T h a t ' s  w h a t  was a d d r e s s e d  t h e r e .  A l l  t h e  o t h e r s ,  
a t t o r n e y  d i s c i p l i n e ,  a n d  i f  t h a t ' s  w h a t  M r .  S m i t h  
wants we'll go through that. 
None of the cases cited address a third party 
trying to void a security interest agreement between 
an attorney and his client. What do we have here? We 
have a third party, High Valley, trying to set aside a 
security interest in the judgment obtained by me for 
my client. Two, a written security agreement 
establishing a lien. Three, the client hadn't been 
advised verbally to go see another attorney about the 
security agreement. Four, the client actually 
reviewing the matter with another attorney. Five, the 
security agreement being in writing. We gave him a 
copy of the security agreement minus the description 
of the property, you know, 1965, Mustang, something 
like that. He took that, he reviewed the matter with 
David Johnson. I don't know what they talked about, 
that's an attorney/client privilege, but the important 
thing is he was advised to do it and he did it. 
The technical violation is simply I didn't put 
in writing to go do it, period. And the reason why 
the rule says do it in writing is because in a dispute 
between the attorney and his client, the client's 
probably going to say you didn't tell me to go do that 
and I didn't do it and the attorney's probably going 
to say I told you to do it and you didn't do it. 
That's not the fact situation here. The fact 
situation is he was told verbally and he did it and 
then he signed the security agreement. 
The Court had it right the first time around. 
The security agreement as to the judgment is simply 
not adverse to Mr. Sargent's interests. As to the 
security agreement and property other than the 
judgment obtained in the litigation, there was an 
technical violation. The client was verbally advised, 
the client did review the letter with another 
attorney, the client is not seeking to avoid the 
security interest as to the other property. But most 
importantly, it's not before the Court. The only 
attachment and the only argument, the only items being 
argued about is is there a security interest in the 
judgment. 
Mr. Smith has not brought a declaratory 
judgment. The other items are simply not before the 
Court. Right now he's attempting to point to 
something that our client wants and is definitely not 
adverse to my client. 
Now, there's one point in closing that I've got 
to address because Mr. Smith says in his brief that I 
knowingly violated Rule 1.8A. I did not knowingly 
violate it. I have never knowingly violated any of 
t h e  p r o f e s s i o n a l  r u l e s  a n d  I t a k e  p e r s o n a l  o f f e n s e  t o  
t h a t  s t a t e m e n t .  H e  c a n n o t  know w h e t h e r  I k n o w i n g l y  
v i o l a t e d  i t  o r  n o t .  I d i d  n o t  r e a d  t h e  r u l e .  I t  
w a s n ' t  a  knowing v i o l a t i o n .  I d i d  t a k e  t h e  s t e p s  t h a t  
I t h o u g h t  were  p r o p e r  a n d  i t  c o m p l i e s  w i t h  m o s t  of  t h e  
r u l e  r e q u i r e s ,  a n d  t h a t  i s  t h e  i n t e r e s t  was  i n  
w r i t i n g ,  h e  was a d v i s e d  t o  s e e k  o t h e r  c o u n s e l  a n d  h e  
d i d .  
And I ' l l  j u s t  c l o s e  by  s a y i n g  y o u  h a d  i t  r i g h t  
t h e  f i r s t  t i m e .  T h e r e ' s  n o  a d v e r s e n e s s  h e r e  a n d  High 
V a l l e y  i s  n o t  e n t i t l e d  t o  s e t  i t  a s i d e .  
Thank  y o u .  
T H E  C O U R T :  Thank  y o u ,  M r .  F a l e r .  
M R .  SMITH: L e t  m e  j u s t  t e l l  B i l l  t h a t  my 
b r e a c h  o f  knowing v i o l a t i o n  I a b s o l u t e l y  a p o l o g i z e  
b e c a u s e  I h a v e  no e v i d e n c e  o f  a  k n o w i n g  v i o l a t i o n  a n d  
t h a t  was j u s t  c l e a r l y  a n  o v e r s i g h t  o n  o u r  p a r t .  I f  
I ' d  h a v e  s e e n  t h a t  a n d  knew i t  was t h e r e ,  l i k e  I s a y ,  
I w o u l d  h a v e  r e d a c t e d  t h a t ,  c u t  i t  o u t .  B u t  a t  a n y  
e v e n t ,  a t  t h i s  p o i n t  w h a t  we d o  know i s  t h a t  M r .  F a l e r  
a c k n o w l e d g e s  a  v i o l a t i o n  o f  R u l e  1 . 8 A ,  o r  a t  l e a s t  
n o n c o m p l i a n c e  t o  i t ,  p u t  i t  t h a t  way.  
Now h e ' s  c h a n g e d  t h e  a r g u m e n t  a  l i t t l e  b i t .  
Now h e ' s  s a y i n g  t h a t ,  y e a h ,  t h e r e  was  s u b s t a n t i a l  
c o m p l i a n c e .  W e l l ,  p a r t i c u l a r l y  t h o s e  c a s e s ,  Your 
Honor, substantial, you either comply with the rule or 
you don't. Substantial compliance is not an option 
for an attorney and here's why: What he was supposed 
to do was he was supposed to transmit the essential 
terms of the transaction in writing to the client in a 
manner that could be reasonably understood by the 
client. Those terms -- we've identified case law in 
our prior briefing. Those terms have to be 
transmitted in some writing other than the document 
itself, so in a letter or something he has to transmit 
and say, okay, here's what we're doing and here's the 
terms and those terms have to be fair and reasonable 
and he has to then -- then that gives the client an 
opportunity to seek independent counsel who then can 
review the terms that have been transmitted in 
writing, advise the client on what to do and then the 
client can make a decision and once he does, he then 
has to -- in writing he has to respond back and say in 
writing I agree to these terms, these essential terms. 
The problem with what he's saying is, he's 
saying, well, I basically -- I didn't know about the 
rule, I didn't read it, but no harm, no foul, because 
there's substantial compliance. I have no idea what 
Cary Sargent told David Johnson. There are no 
documents to even show that they had any meaningful 
discussion whatsoever. It doesn't matter because it's 
noncompliance. I'm only saying to the Court 
substantial compliance, there is no case, I looked up 
and down everywhere, we've come up with this case at 
1.8A, no court has ever let an attorney get by with 
saying, well, I substantially complied. It's not 
happened. And so what we have now is we have an 
admission from Mr. Faler that it's a technical 
violation. Well, the truth is is that all the 
violations of the ethical rules can be considered 
technical violations, but we have noncompliance with 
the rule. I believe that even in the comment section 
it talks about if there's noncompliance with the rule 
that that will give rise to the transaction being 
void. We've certainly identified case law that says 
noncompliance with the rule makes the transaction 
void. 
So, really, there's only two issues remaining 
in my mind on this. If Cary Sargent wanted to raise 
this, I have no doubt given what I'm hearing that the 
rule would be applied and it would be unenforceable as 
against Mr. Sargent. 
The security agreement. The issue the Court's 
raised now is what about you folks because now you've 
come in and attached it. You get to raise that rule 
a n d  I ' d  l i k e  a n  o p p o r t u n i t y  t o  b r i e f  t h a t .  You s a i d  
w e  c o u l d .  And I d o  remember  a  c a s e  now, t h i s  i s  k i n d  
o f  a  p r e c u r s o r ,  t h e r e  was a  c a s e  d e a l i n g  w i t h  1 . 8  a s  I 
remember  d e a l i n g  w i t h  b e n e f i c i a r i e s  o f  a  w i l l .  They 
were a b l e  t o  r a i s e  1 . 8 ,  e v e n  t h o u g h  t h e y  w e r e n ' t  
c l i e n t s ,  b e c a u s e  t h e y  h a d  a n  i n t e r e s t  i n  t h e  o u t c o m e .  
I n  t h i s  p a r t i c u l a r  c a s e ,  k n o w i n g  t h a t  my c l i e n t  
c o u l d  o b t a i n  a  j u d g m e n t ,  t h a t  t h e  l a w s u i t  was p e n d i n g ,  
a n d  i f  h e  o b t a i n e d  a  j u d g m e n t  M r .  F a l e r  would  h a v e  
a l s o  known t h a t  my c l i e n t  w o u l d  h a v e  a n  i n t e r e s t  i n  
t h a t  j u d g m e n t  i f  h e  w a n t e d  t o  e x e c u t e  o n  i t .  So I 
t h i n k  t h a t  t h e r e ' s  g o i n g  t o  b e  some c o r o l l a r i e s .  I 
t h i n k  w e ' r e  g o i n g  t o  f i n d  l a w  o n  t h i s  i s s u e  a n d  you 
a r e  g o i n g  t o  g i v e  m e  a  c h a n c e  t o  r a i s e  t h a t .  
The  o n l y  o t h e r  i s s u e  t h a t  I s e e  t h a t  t h e y ' r e  
r a i s i n g ,  t h e  o n l y  o t h e r  i s s u e  t h a t  I see  t h a t  t h e y  a r e  
r a i s i n g  i s ,  a n d  t h e y ' r e  k i n d  o f  j u s t  m e r g i n g  i t  a l l  
t o g e t h e r ,  b u t  I ' m  g o i n g  t o  a s k  t h e  C o u r t  t o  b e  v e r y  
c a r e f u l  on  how t h e y ' r e  d o i n g  i t  b e c a u s e  i t ' s  n o t  -- 
you j u s t  g o t  i t  r i g h t  l a s t  t i m e ,  b e c a u s e  f r a n k l y ,  Your  
Honor ,  I d o n ' t  t h i n k  t h e  C o u r t  d i d  g e t  i t  r i g h t  
b e c a u s e  you d i d n ' t  e v e n  a d d r e s s  t h e  b u s i n e s s  
t r a n s a c t i o n  c o m p o n e n t  w h i c h  w e ' r e  t a l k i n g  a b o u t  t o d a y .  
B u t  t h e  o t h e r  p a r t  o f  t h e  r u l e  t h a t  t h e y ' r e  
r a i s i n g  i s  t h e y ' r e  s a y i n g  u n d e r  R u l e  3 -205  t h e y  h a v e  a  
l i e n .  T h a t  d o e s  n o t  a p p l y  i n  t h i s  c a s e  f o r  two  
r e a s o n s .  One i s ,  y e s ,  M r .  F a l e r ' s  r e f e r r i n g  t o  R u l e  
3-205 h a d  a  l i e n  i n  t h e  j u d g m e n t ,  b u t  y o u  h a v e  t o  
p e r f e c t  y o u r  l i e n  o r  you l o s e  i t .  I n  t h e  c a s e  l a w  
w e ' v e  i d e n t i f i e d ,  t h i s  was g i v e n  t o  u s  b y  a  g u y  named 
R e g i n a l d  R e e v e s  who h a s  l a i d  a l l  t h i s  o u t  i n  c a s e  l a w ,  
you h a v e  t o  d o  s o m e t h i n g .  You j u s t  c a n ' t  s i t  t h e r e ,  
y o u ' v e  g o t  t o  f i l e  s o m e t h i n g  w i t h  t h e  c o u r t ,  you h a v e  
t o  h a v e  t h e  c o u r t  r u l e  on  i t .  He n e v e r  d i d  p e r f e c t  
h i s  l i e n .  H e  s t i l l  h a s n ' t  a s k e d  t h e  C o u r t  t o  p e r f e c t  
h i s  l i e n  a n d  we h a v e  a l r e a d y  a t t a c h e d  a  j u d g m e n t ,  s o  
we a r e  f i r s t  i n  t i m e ,  f i r s t  i n  r i g h t .  Yes, h e  c o u l d  
b e a t  u s ,  p o t e n t i a l l y ,  b u t  h e  d i d n ' t  d o  i t .  
S e c o n d ,  h e  n e v e r  r a i s e d  o n  b e h a l f  o f  h i s  f i r m  
h i s  l i e n  a s  a  b a s i s  f o r  t h e  t h i r d  p a r t y  c l a i m  o f  
e x e m p t i o n .  The o n l y  g r o u n d  t h a t  h e  r e f e r e n c e d  was t h e  
s e c u r i t y  i n t e r e s t ,  a n d  we f e e l  t h a t  t h a t ' s  
u n e n f o r c e a b l e  u n d e r  R u l e  1 . 8 A .  H e  n e v e r  r a i s e d  h i s  
p o t e n t i a l  l i e n  a s  a  b a s i s  f o r  t h e  c l a i m e d  e x e m p t i o n .  
Why i s  t h a t  i m p o r t a n t ?  B e c a u s e  u n d e r  t h e  c o d e  t h a t  
s a y s ,  q u o t e ,  "A  t h i r d  p a r t y  C l a i m a n t  s h a l l  p r e p a r e  a  
w r i t t e n  c l a i m  s e t t i n g  f o r t h  t h e  g r o u n d s  upon w h i c h  h e  
c l a i m s  t h e  p r o p e r t y . "  And you h a v e  t o  d e l i v e r  t h a t  
c l a i m  o f  e x e m p t i o n  b a c k  t o  t h e  s h e r i f f  w i t h i n  1 4  d a y s .  
H e  n e v e r  u s e d  t h i s  a s  a  g r o u n d ,  t h e  1 4  d a y s  h a s  come 
a n d  g o n e ,  h e  c a n ' t  g o  o u t  o n  i t  now. 
So w h e r e  d o e s  t h a t  t a k e  u s ?  T h a t  l e a v e s  u s  i n  
my mind w i t h  o n l y  o n e  i s s u e  t h a t  h a s  n o t  b e e n  
a d e q u a t e l y  a d d r e s s e d ,  a n d  t h a t  i s  c a n  we a s  a  p a r t y  
who h a s  a t t a c h e d  a  j u d g m e n t ,  d o  we t a k e  s u b j e c t  t o  t h e  
d e f e n s e s  t h a t  M r .  S a r g e n t  w o u l d  h a v e  h a d  b y  v i r t u e  o f  
o u r  e x e c u t i o n  o n  t h e  j u d g m e n t .  T h a t ' s  t h e  o n l y  i s s u e  
I s e e  l e f t ,  Your H o n o r ,  a n d  I see  t h a t  a s  an  i s s u e  
t h a t  t h e  C o u r t ' s  g o i n g  t o  a l l o w  u s  t o  b r i e f .  
O t h e r w i s e ,  I s e e  t h a t  we s h o u l d  w i n  t h i s  a n d  t h i s  i s  
a n  i s s u e  t h a t  i s  a  m a t t e r  o f  l a w .  T h e r e ' s  v e r y  g o o d  
c a s e  l a w  o n  i t .  
O n l y  o n e  l a s t  t h i n g  I w o u l d  m e n t i o n  when h e  
m e n t i o n e d  t h i s  5 0 t h  V a l l e y  c a s e  a n d  h e  s a i d  t h a t  it 
d e a l t  w i t h  a n o t h e r  c l i e n t ,  t h a t  was t h e  c a s e  t h a t  
d e a l t  w i t h  a n  LLC. The c o u r t  j u s t  -- a n d  t h a t  was a n  
a r g u m e n t  t h a t  t h e y  r a i s e d ,  a n d  t h e  c o u r t  c o l l a p s e d  i t  
down a n d  s a i d ,  l o o k ,  t h e  LLC i s  t h e  c l i e n t .  I ' m  n o t  
g o i n g  t o  l e t  you  s k a t e  a r o u n d  t h e  q u a l i f i c a t i o n s  b y  
p o i n t i n g  t h a t  o u t ,  a n d  I t h i n k  t h a t  s a m e  r u l e  a p p l i e s  
h e r e .  
So  w i t h  t h a t ,  Your H o n o r ,  I j u s t  would  a s k  f o r  
a  c o u p l e  o f  w e e k s  t o  b e  a b l e  t o  b r i e f  t h i s  i s s u e .  
THE C O U R T :  And t h e n  I ' d  l i k e  t o  h a v e  t h a t  
r e s o l v e d ,  t h a t  i s s u e  r e s o l v e d  i n  a n y  e v e n t  s o  when t h e  
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b e f o r e  t h e m  t o  d o  w h a t  t h e y ' v e  g o t  t o  d o  a n d  
u n d e r s t a n d  w h a t  my t h i n k i n g  w a s .  S o  I ' l l  g i v e  you 
b o t h  two  w e e k s  i f  you w a n t  t o  s u b m i t  s i m u l t a n e o u s  
b r i e f s  on  t h a t  i s s u e ,  t h e n  a n  a d d i t i o n a l  t e n  d a y s  t o  
r e s p o n d  t o  e a c h  o t h e r ' s  b r i e f s .  So  3 0  d a y s  f r o m  now 
w e ' l l  f i g u r e  i t ' s  s u b m i t t e d  f o r  a  d e c i s i o n .  
I s  t h e r e  a n y t h i n g  e l s e ,  M r .  F a l e r ?  
MR. FALER: J u s t  s o  I ' m  c l e a r ,  Your Honor ,  t w o  
weeks  f o r  t h e  i n i t i a l  b r i e f  a n d  t h e n  o n e  week o r  t e n  
d a y s ?  
THE C O U R T :  L e t ' s  s a y  t e n  d a y s  a f t e r  t h a t .  
M R .  FALER: Ten d a y s .  O k a y .  
THE C O U R T :  I ' m  n o t  g o i n g  t o  g i v e  you a n y  
h e a r t b u r n  t h e s e  3 0  d a y s  o u t .  
M R .  FALER: Thank  y o u .  I n e e d e d  t o  c l a r i f y  
t h a t  s i m p l y  b e c a u s e  o f  my h e a r i n g  a i d s  a n d  t h e  s h o c k .  
THE C O U R T :  A l l  r i g h t .  T h a n k s ,  g e n t l e m e n .  
REPORTER'S CERTIFICATE 
STATE OF IDAHO 
) ss .  
COUNTY OF MADISON 
I ,  DAVID MARLOW, C e r t i f i e d  S h o r t h a n d  
R e p o r t e r  a n d  N o t a r y  P u b l i c  i n  a n d  f o r  t h e  S t a t e  of 
Idaho ,  d o  h e r e b y  c e r t i f y :  
T h a t  p r i o r  t o  b e i n g  examined  a l l  w i t n e s s e s  
named i n  t h e  f o r e g o i n g  p r o c e e d i n g  w e r e  d u l y  sworn t o  
t e s t i f y  t o  t h e  t r u t h ,  t h e  whole  t r u t h  a n d  n o t h i n g  b u t  
t h e  t r u t h .  
T h a t  s a i d  p r o c e e d i n g  w a s  t a k e n  down b y  m e  
i n  s h o r t h a n d  a t  t h e  t i m e  a n d  p l a c e  t h e r e i n  named a n d  
t h e r e a f t e r  r e d u c e d  t o  t y p e w r i t i n g  u n d e r  my d i r e c t i o n  
and t h a t  t h e  f o r e g o i n g  t r a n s c r i p t  c o n t a i n s  a f u l l ,  
t r u e  a n d  v e r b a t i m  r e c o r d  o f  sa id  p r o c e e d i n g .  
I f u r t h e r  c e r t i f y  t h a t  I h a v e  no i n t e r e s t  
i n  t h e  e v e n t  o f  t h i s  a c t i o n .  
WITNESS m y  hand a n d  seal  t h i s  30 th  d a y  o f  
O c t o b e r ,  2008.  
h&: 4 kit6J 
DAVID MARLOW. CSR and 
N o t a r y  p u b l i c  i n  a n d  f o r  
t h e  S t a t e  o f  I d a h o .  
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. , McGrath Meacham Smith 
. . '  
f ,  f 
vs. 
\. I r'.':-;' ' r T  SEVEN cOVRT C r r  
- "1 i ;@mont Statg of Fileil. 
THE DISTRICT COURT OF THE S ~ ~ N T H J U D I C  
OF THE STATE OF IDAHO, AND FOR'I'HE C" 
CARY SARGENT, and GLENDALE 
CONSTRUCTION, INC., an Idaho 
corporation, 
HIGH VALLEY CONCRETE, LLC, an 
Idaho linhited liability company, 
Plaintiff, 
ORDER 
Case No. CV-02-0484 
Defendants. 
High Valley lacks standing to use Rule 1.8(a). High valley invokes the Rule as 
an adi.else party, but Rule 1.8(a) was not written for adverse parties; Rule 1.8(a) was 
written for clients. The preamble to the Idaho Rules of  Professional Conduct explains 
that the d e s  "are not designed to be a basis for civil liability."' They do not create any 
statutory liability, do not give rise to a cause of action against a la*r, and do not create 
any presumption that a legal duty has been breacheda2 Just because a rule is a basis for 
sanctioning a lawyer under the administration of a disciplinary authority "does not imply 
that an antagonist in a collateral proceeding or transaction has standing to seek 
enforcement of the ~u1e.Y Rule 1.8(a) i s  not a basis for ~ i ~ h ~ a l l e ~  to chaIIemgeFder's , 
third-party exemption because High Valley lacks standing to enforce the Rule. High 
Valley's motion to reconsider is denied. 
Dated this F,? day of October, 
I Idaho Rules of hofessional Conduct, Prcamble 7 20; Pichon v. Benja 
890,892 (Idaho Ct App. 1985). 
Idaho Rules of Professional Conducf Pieamble 7 20. 
Weaver v. Millard, 120 Idaho 692,697,819 P.2d 110, 115 (Idaho Ct. App- 1991) (citing Idaho Rules of 
Professional Conduct, Reamblc 7 20). 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing Order was 
served upon the following individuals via U.S. Mail, postage prepaid, on this 0 day 
of October, 2008, unless otherwise indicated: 
Bryan D. Smith 
B.J. Driscoll 
P.O. Box 5073 1 
414 Schoup Ave. 
Idaho Falls, ID 83405 
John Ohman 
P.O. Box 51600 
Idaho Falls, ID 83405 
William D. Faler 
P.O. Box 50130 
Idaho Falls, ID 83405 
By: 
Deputy Clerk I 
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